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                              Town of West Boylston

140 Worcester Street, West Boylston, Massachusetts  01583

[Zoning Board of Appeals]

Meeting Minutes
	Date / Time / Location of Meeting
	Thursday, January 21, 2020/7:00 p.m./NOTE: THIS MEETING WAS HELD REMOTELY (ZOOM), ACCORDING TO GOV. BAKER’S INSTRUCTIONS, DUE TO THE CORONAVIRUS AS TOWN HALL HAD REMAINED CLOSED.  PUBLIC ACCESS TO THE MEETING WAS ALLOWED THROUGH ZOOM INSTRUCTIONS GIVEN ON THE POSTED MEETING AGENDA.

	
	

	Members Present
	Chris Olson (Chair), Barur Rajeshkumar (Vice-Chair), David Femia (Clerk), John Benson, Nathaniel Orciani and Secretary Toby Goldstein

	Members NOT Present
	Andrew Feland, Mark Wyatt and Charles Witkus (all Associate Members)

	Invited Guests
	N/A

	
	

	Welcome – Call to Order 
	Time: 7:03 p.m. (by Mr. Olson)

	
	

	Approval of Previous Minutes
	Minutes of November 19, 2020 and December 17, 2020


	Motion Originator:
	11/19: Mr. Femia, approve with changes;   12/17: Mr. Femia, as written

	Motion Seconded:
	11/19: Mr. Rajeshkumar;                                 12/17: Mr. Rajeshkumar

	
	

	Treasurer – Financial Report
	N/A

	Motion to Accept
	N/A

	Seconded
	N/A



At 7:03 p.m., Mr. Olson called the meeting to order; he also read aloud Governor Baker’s order regarding remote meetings and the Open Meeting Law (given on the meeting agenda).

Minutes of November 19, 2020 Meeting:


After review of the draft minutes by the board, Mr. Olson made one correction; Mr. Femia then made a motion to accept the minutes as amended.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:


Mr. Rajeshkumar – “yes”


Mr. Orciani – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain”, therefore the minutes were approved as amended.

Minutes of December 17, 2020 Meeting:


After review of the draft minutes by the board, Mr. Femia made a motion to accept the minutes as written.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:


Mr. Rajeshkumar – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Orciani – “abstain” (he had technical problems at this time)


Mr. Olson – “yes”

The vote was 4 “yes”, 0 “no” and 1 “abstain”, therefore the minutes were approved as written.

Continued Public Hearing, Glenn Sciarro, 24 Sterling Place, for a Special Permit to convert an apartment into a fourth unit with the property constituting a nonconforming use within the meaning of Section 1.4.B of the West Boylston Zoning Bylaws:


Mr. Olson informed all present that the petitioner requested a continuance due to personal and health issues, and out of the options of February 18 and March 18, he chose to continue to the March 18, 2021 meeting.  Along with informing the board of this by email, he agreed to a deadline for the board to submit a decision to the Town Clerk of April 1, 2021.  With no further discussion on the matter, Mr. Femia then made a motion to continue the continued public hearing for 24 Sterling Place to March 18, 2021.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:


Mr. Rajeshkumar – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Orciani – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the motion was approved to continue the continued public hearing to March 19, 2021.  Mr. Olson added that the time for now would be 7:05 p.m.

2021 ZBA Meeting Schedule:


Mr. Olson informed all present that the meeting dates will be the third Thursday of each month, except in September, and he proposed holding the September meeting on the 23rd.  Mr. Femia made a motion to hold the meeting on September 23, 2021 and to approve the ZBA meeting schedule including September 23.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:

Mr. Rajeshkumar – “yes”


Mr. Femia – “yes”


Mr. Orciani – “yes”


Mr. Benson – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the meeting schedule for 2021 was approved.

(In response to Mr. Femia, Mr. Olson replied that he did not see any reason not to continue having Zoom meetings at least for the next month or two).

Continued Public Hearing, Wallace E. Baldarelli, Jr., for Administrative Appeal of a decision by the Building Inspector denying a request to resume use of the prior non-conforming use on the property at 301 Sterling Street, such use being sand, gravel, rock-crushing and materials handling, as in violation of Section 1.4.A of the West Boylston Zoning Bylaws:


(Representatives were Thomas Falwell, Wallace E. (“Eddie”) Baldarelli, Jr., John Farnsworth, Chris Muello and Mara Baldarelli; Building Inspector George Tignor was also present).  (Per Mr. Olson, it was not necessary to re-read the public hearing notice, as this was a continued public hearing).  Mr. Olson reminded those present that, at the last meeting where the public hearing took place (11/19/2020), the board asked Mr. Falwell, Mr. Farnsworth and Eddie Baldarelli to provide answers for three issues in which the board had an interest.  Mr. Olson said that the board received a written statement from Mr. Farnsworth, and a written submission was also sent to the board by Baldarelli Bros.  He said that both of these submissions were part of the record, and he thanked both parties.  Mr. Olson said that he would like to go to Mr. Falwell to answer any questions by the board regarding those three issues, then he would open the hearing to comments and questions by Baldarelli Bros. and the public.


Mr. Falwell began by reiterating that, at the request of the board, he submitted a memorandum and was going to discuss it now, addressing the aforementioned three issues.  The first issue that he discussed was whether or not change of ownership of the property would break the chain of the nonconforming use.  Citing the Derby case in Revere, MA, Mr. Falwell asserted that use is protected, not ownership.  The second issue was that of discontinuation of the use.  He reiterated that West Boylston’s bylaws give a one-year limit to discontinuation of the use but State law gives two years, but if the activity is discontinued the ability for the nonconforming use is limited.  Mr. Falwell mentioned several cases and noted that they are not exactly on point but that the courts take into account the circumstances.  The first case that he mentioned was in the city of Somerville, MA, and he discussed how, due to a moratorium, the owner could not obtain a building permit, so he could not continue the use during that period of time; the use was prohibited by outside factors.  The court determined that outside reasons could not cause the discontinuation to be a factor.  Mr. Falwell also mentioned the Comar case in Belmont, MA, where the question was if failure to occupy a two-family dwelling for a two-year period caused loss of continuation of use?  The court determined that the circumstances did not render the party to lose protection of the use.  Mr. Falwell also mentioned a case in Tennessee, with similar circumstances; due to the actions of an outside party, the petitioner could not continue use for two years.  Mr. Falwell opined that they had the same case in the Baldarelli situation.  He mentioned that, early on in the public hearing, he made a couple of references to a case where nonconforming use on a property rendered uninhabitable could not obtain permits but the use was protected.  He asserted that in Eddie’s case the only way he could continue use would be with a “contract of adhesion”, where Baldarelli Bros. wanted another 10-year lease for a rent which would pay towards Eddie’s property taxes; but, he explained, Eddie would not enter into a one-way contract that would have no reasonable economic return for him.  Mr. Falwell opined that the 2004-2014 lease made sense for him, as he still worked for Baldarelli Bros., but after his employment terminated, there was no reasonable basis for a lease that made no economic sense for him.  Mr. Falwell continued, explaining that Mr. Farnsworth’s paperwork showed a voluminous process to open up old access to Route 12 from 301 Sterling St. and asserted that Eddie never abandoned the process.  He opined that Mr. Farnsworth’s information more than sufficiently answered the question of there being any break in the application process and that it showed no interruption in that process for five years, until he obtained the permits from all the required agencies.  Mr. Falwell also asserted that, in the 2014 extension of the lease, Baldarelli Bros. recognized that Eddie was in the process of getting permits and that he had the right to carry on activities of storage of materials and equipment and to “peacefully” install crossing access to Route 12; he therefore asserted that Baldarelli Bros. did not have complete control over the property.  Next, regarding the Building Inspector’s denial, Mr. Falwell opined that Mr. Tignor made two erroneous conclusions.  One was that change of ownership broke the ability to continue the nonconforming use, and Mr. Falwell asserted that cases cited proved this to be an erroneous decision.  The next statement that Mr. Tignor made was that Eddie never applied for any permits, but Mr. Falwell asserted that Eddie did not need permits or approvals for nonconforming use to which he had the right.  So, Mr. Falwell said that he thought the board should overturn Mr. Tignor’s decision based on the denial letter.  Also, based on their information, he believed that the board had the ability to allow the use to continue as it had been doing.

(Mr. Olson then asked the board for questions and comments).  In response to Mr. Femia, Mr. Falwell replied that he did receive the correspondence from Baldarelli Bros., dated 1/11/2021.  He said that he quoted one attachment, but that he believed that much of the memo was not germane to the matter at hand.  He asserted that it came down to a question of if discontinuation of the use tolled as Eddie was unable to enter into another lease that would tie up his property for ten more years, just to get a small sum to pay some taxes.

In response to Mr. Femia, Mr. Falwell reiterated that the extension of the lease ended in 2015 and noted that, according to Mr. Farnsworth’s information, Eddie started in 2013 or 2014 to obtain permits for the access before the lease terminated.  He also replied that Eddie now has physical access to his property from Route 12, but has not started his business because the Building Inspector denied him from doing that.  In response to Mr. Rajeshkumar, Mr. Falwell explained that, when they began the process of obtaining the permits, they worked non-stop for five or six years to get all of the necessary entities to sign off on the paperwork.  But Mr. Rajeshkumar responded that he was not sure from Mr. Farnsworth’s timesheet that he submitted that the applicant did not have any break in going from one agency to another; his understanding was that the board wanted to see the documentation showing there was no break in the process.  Mr. Falwell described that the information included timesheets, a list of 18 or 19 agencies and a letter dated January 4, 2021 showing that the process started in 2013 and was completed in 2020, noting that this process started prior to when the lease was terminated.  Mr. Falwell opined that what they submitted was what the board was looking for, which was a listing of all agencies  and the time frame of when the process started and when it was completed.  He mentioned that Mr. Farnsworth’s letter contained a partial listing of agencies from 2013 to 2020, and commented that unless the board wanted to go through 20 boxes of information, this is a summary, showing that the process to obtain access was uninterrupted from 2013 to 2020.  Mr. Olson continued to Mr. Rajeshkumar that he agreed that Mr. Farnsworth’s submission may not have the actual applications, but he thinks that it includes the substance, and noted that a lot of work is needed to prepare the applications and opined that the evidence of that seems to be supported by the information provided.  Mr. Rajeshkumar responded, opining that this partially answers what the board was looking for, but at the same time, the board should look for any discontinuation from one agency to another for greater than two years.    Mr. Rajeshkumar opined that the board did not need entire documents, but perhaps the front pages of applications and a page or so of agencies’ final decisions.  Mr. Falwell opined that there were not any one-page decisions.  Mr. Rajeshkumar asserted to Mr. Olson that the board had wanted the front pages of the applications, and Mr. Olson opined that perhaps that was mentioned but did not know that the board requested that.  Mr. Femia then suggested that they have a page stating that on a certain date a permit was applied for, then  one page stating that the entity approved it.  Mr. Farnsworth then explained what he thought was expected by the board.  He explained that he was one person with a certain set of skills, and they had many other people in different professions that they worked with, such as engineers.  His understanding was that the board did not want volumes of information, but opined that one cannot tell much from the front page of a document.  He explained that he went through boxes and drawers of information and provided a sheet with the high points of the process and condensed the agencies.  He explained that there were not really single filings and many were done simultaneously.  Mr. Farnsworth explained that he took the “timesheet” entries which showed on a day by day basis a continuation of activities and opined that Mr. Femia explained it well, noting how these things take a lot of time.  Mr. Farnsworth noted that they got the Building Inspector’s decision last year, and it took a number of months for them to go through the paperwork.  He added that Wallace Baldarelli, Sr. wanted to start the permitting process in 2002, and that they were told that DCR said that they would not allow the desired stream crossing in that area.  He said that he can go back through the permits from the other entities, but Mr. Femia opined that he did not think that the board wanted that, but that they are mainly looking for what is allowed now by, for example, DCR and MA DOT.  Mr. Femia noted that the West Boylston Conservation Commission gave the project its approval, and Mr. Farnsworth added that they obtained several approvals from the Commission.  Mr. Femia opined that the board wants to see that they did apply for each permit and have a page to show they were approved, and thought that was what was asked for previously.  Mr. Farnsworth responded that they submitted seven pages on 1/5/21 which was a synopsis of that and was embedded in the documents; Mr. Femia responded that he did not see it.  Mr. Rajeshkumar continued that there were 23 pages, part of which was called the “Timesheet”.  Mr. Falwell noted that there were multiple filings, multiple agencies, and multiple approvals.  Mr. Femia opined that the most important entities were DCR, DEP, DOT and Conservation Commission, but Mr. Farnsworth opined that one page would not tell the board what was approved.  Mr. Olson then responded to Mr. Femia and Mr. Rajeshkumar, agreeing that the material received was perhaps not in the exact form that the board expected, but asked them to look at what the board does have.  He noted that one page gives a partial list of agencies, commissions and departments requiring notifications, hearings and approvals that shows that greater than twenty entities were worked with to obtain ultimate approval to open up access to Route 12.  He also noted that it took about six years and twenty government agencies on the local, state and federal levels, adding that Mr. Farnsworth also gave some activities and time logs.  Mr. Olson opined that he did not know how anyone would do this and yet have a greater than two-year gap in the process, especially if the applicant showed strong interest.  He opined that these items were sufficient even if not exactly in the form expected and, unless anyone is not comfortable voting now, that he would rather go forward; Mr. Orciani agreed with that.  After discussion with Mr. Olson, Mr. Femia stated that he had no issues with going forward.

Mr. Olson continued, noting that the board talked about efforts by Eddie to obtain access, and mentioned other issues.  One was grandfathering of nonconforming use, and he asserted that, from the cases cited by Mr. Falwell, that the right to grandfathering of nonconforming use does follow the land, and that should still apply even though the property at 301 was transferred from father to son.  With no further comments by the board on this discussion, Mr. Olson brought up the third issue of discontinuation of the use for greater than one year, and he noted that there is not much case law in MA so it is left up to the towns to write and interpret their own bylaws.   He asserted that it appears as though the board has to look at Sec. 1.4A and interpret that in light of the facts before them.  He wanted the board to keep in mind that the bylaw was written under the old zoning act, and not updated from the 1970’s, so they are inclined to interpret two years for discontinuation of use as State law does, rather than one year.   Mr. Rajeshkumar responded that he agreed with that summary, and mentioned that there were similar situations in West Boylston where the board’s decisions followed State law; he asserted that, if they followed the one-year limit in the Town’s bylaw that it would not stand in court.

Mr. Olson continued that the only other issue was how to apply the question of the use being discontinued for two years.  He asserted that physically the sand and gravel work discontinued for greater that two years, but it was evident that there was effort to re-establish access from Route 12 during that time and a question of whether or not this rule does apply where it took so many years for all the permitting?  Mr. Femia discussed the facts and opined that it could not be considered as Eddie not doing anything during that time and he did not see a lapse in the use as he was trying to obtain the permits.  Mr. Benson continued that, as to whether or not the Comar case was on point, what the board is dealing with is the possibility of abandonment; in the Comar case, he asserted that the town, who was also the permitting authority, thwarted the use of the property, but in this case, West Boylston had no role in thwarting the use of the property and that the owner could have asserted his right to access his property in court by prescriptive easement but chose not to do that.  Mr. Benson also asserted that Eddie chose not to go into a new contract with Baldarelli Bros. which would have allowed him access and he was not sure that it would have been a “contract of adhesion”.  He reasoned that the lease was previously acceptable, but now Eddie was not willing to live with it, so his access ceased and the use ceased; therefore, he reasoned that this differed from the Comar case as the Town has not caused discontinuation of the use.  He opined that the petitioner appeared to abandon his use for a period of time and did not pursue it so it was his decision not to do so.

Mr. Falwell next made comments in response to the other comments.  First, he asserted that Eddie could not obtain a prescriptive easement under these circumstances because he had permission to begin with.  Also, from 2004 to 2014, the lease was acceptable to him because he was employed full-time by Baldarelli Bros. and had the real estate taxes paid, as when Wallace Sr. was alive and he found the lease to be reasonable.  But what Mr. Falwell considered to be a “Contract of Adhesion”, which was offered to Eddie after the lease expired, was not reasonable, where all that Eddie was going to get was payment of real estate taxes but he was not part of Baldarelli Bros. anymore.  Regarding the Comar case, there were two different agencies of the town involved but it did not involve the town at all in the context of the denial; it does in this situation.  He re-asserted that Eddie could not obtain prescriptive easement if there was permission in the first place.  Mr. Benson responded, asserting that the permitted use was terminated, and that Mr. Falwell is maintaining that, if a right-of-way is unilaterally terminated, a court wouldn’t allow access.  Mr. Falwell responded that this is not totally landlocked property and asserted that Eddie could have had access from Prescott St. but the residents were against this.  Mr. Benson responded that, if he accepted that a prescriptive easement couldn’t happen, Eddie still could have negotiated a contract so he could have pursued his own business.  The benefit was that the business would retain status as a nonconforming property, and regarding the terms of the lease, he said it sounded as if Eddie could run his own business unless the lease forbade that.  Mr. Falwell responded that Eddie had to commit to ten years.  In response to Mr. Benson, Mr. Falwell replied that, between 2004 and 2014,  Baldarelli Bros. had sole and exclusive use of the property, and the lease extension had a provision about Eddie having use of his property.   Mr. Falwell asserted that, during that one-year extension, Baldarelli Brothers wanted the same lease and same terms but he did not believe that was in writing.  Mr. Benson asked, if Baldarelli Bros. was willing to continue the lease for ten years, could Eddie maintain the nonconforming use?  Mr. Falwell replied that he could use it for storage of materials, not the right to operate the business.  In response to Mr. Benson, Mr. Falwell thought that there was storage of materials such as loam and equipment, but did not believe that they are on the property now.  Mr. Benson then explained “prescriptive easement” to Mr. Femia, which would allow Eddie access to landlocked property and allow  a right to access the property over someone else’s land.

Mr. Olson then responded to Mr. Benson, that he agreed that the Comar case was not exactly on point, as a municipality was involved so they did not feel the need to follow what that court was doing.  But, for the purpose of understanding discontinued use under the West Boylston bylaws, it was in theory possible for Eddie to enter into an agreement to insure the continued use of 301; but Mr. Olson was not aware that this ruled out the possibility of the owner to recognize that he at least had physical access to Route 12, and started the process to make that access perfected to continue his business.  He questioned if the board should punish someone because he did not know the process would take longer than two years?

In response to Mr. Femia, Mr. Falwell replied that the length of time this process took was very long but involved many agencies.  He added if he knew of a case with the same facts, he would have cited it.  He noted that there are a lot of cases involving abandonment and discontinuance of use, but the aforementioned West Boylston bylaw does not discuss abandonment so there is not necessarily a “bright line test”.  In response to Mr. Femia, Mr. Falwell opined that what is before the board is the Building Inspector’s decision, and that the permit was not denied on legal valid reasons.


Next Mr. Tignor spoke.  He explained that, at his original meeting with Eddie and Mr. Farnsworth, they discussed what they wanted to be able to do and Mr. Tignor said that they had to prove continuity of the business.  He explained that it had nothing to do with the processing of sand and gravel, and the equipment was off of the property, so he decided that there was not enough proof of continuation of use.  Mr. Falwell interjected that this was not what the written decision said.  Mr. Tignor continued that he understood what the written decision was but asserted that a lot of other things were going on in discussion of this property, and he agreed with Mr. Benson’s previous statements and was concerned even now with proof of continuity. Mr. Tignor added that, if the board feels that this has been proven, then he would be okay with that.

In response to Mr. Olson, Mr. Tignor replied that he looked at the information from Mr. Farnsworth and, as to whether or not he considered that proof of continuation of the activity, Mr. Tignor opined that it was not a question of continuation of trying to get to the property, but his concern was that there was no activity of sand and gravel work on that property during that time and did not see building of access to that point as continuity of activity.  Mr. Olson asked, if Eddie didn’t have access to Route 12, what motivation would he have to move things around if he could not get them off and on the property, rather than working as quickly as possible to obtain access?  Mr. Tignor responded, acknowledging that the board heard a lot from Mr. Falwell, but he stood by his decision and believed that no continuation of the activity of sand removal and processing took place during that time.


(With no further comments by the board or Mr. Tignor, Mr. Olson opened the hearing to public comment, instructing those who wanted to speak to state their names and addresses for the record).  First to speak was Chris Muello, 277 Sterling Street (representing Baldarelli Bros.).  He reiterated that the establishment of ownership had no bearing on use, and claimed that it was proven that the use was discontinued by Eddie.  He opined that things were cited that had no bearing on the situation at hand.  Mr. Muello claimed that there were permit filings filed under Baldarelli Bros. that were “piggy-backed” onto Eddie’s permit filings by Mr. Farnsworth as being for “Wallace E. Baldarelli, Jr.”.  He also claimed that any discontinued access to the property was incorrect, and said that Eddie could have entered into an agreement at any time to allow him to access his business.  Mr. Muello claimed that property taxes were irrelevant, and that Eddie had the intention to get access onto the property but not pay for an access point to get on there.  Mr. Muello asserted that Baldarelli Bros. tried to act in goodwill to try to accommodate Eddie.  He asserted that Baldarelli Bros. was the one to have the grandfathered use under their lease to operate the sand and gravel business, and opined that Eddie discontinued use willingly.  He opined that the application process did not constitute use and asserted that there was “100% no use for over two years”, and asked how the application process could be counted as use of the land for a business which was not even his?  Mr. Muello commented that he was disheartened by the conversation this evening.

With no further public comment or further comment by the board, Mr. Olson asked Mr. Falwell if he had any further comments?  Mr. Falwell replied that even though Baldarelli Bros. is operating the business, the use is protected, not who is doing it.


Mr. Femia then moved to close the public hearing.  Mr. Rajeshkumar seconded.  Mr. Olson then took a roll call vote:


Mr. Rajeshkumar – “yes”


Mr. Orciani – “yes”


Mr. Benson – “yes”


Mr. Femia – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the public hearing was closed.


(The board then deliberated).  Mr. Olson began by stating that two of three issues were clear for him, those of grandfathered use and evidence of the permitting done during the entire time period.  But, he said that discontinuation and how it applied in this case is a different issue.  In giving his thoughts,, he discussed the law prior to the 1975 Zoning Act, when it appears that Sec. 1.4A was drafted, where discontinuation and abandonment were essentially interpreted by the courts to be the same thing, and one had to show evidence of an intent to abandon for it to apply; given that State law changed, not just the limit of discontinuation being two years but what discontinuation meant, because the West Boylston zoning laws were not updated, is the board still held to the old standard where one needed intent to abandon a use, or, looking at what really happened on the property,  was the use discontinued, irrespective of why or how it could have been avoided?  Mr. Olson said he struggled with the bylaw not being updated to hold the owner to the new standard of not needing to show intent to abandon.

Mr. Rajeshkumar commented that State law supersedes the Town bylaws, and reiterated that this board had a situation involving this where they followed the State law; he said that, in this case, he would go with State law, as that would stand in court.  Mr. Olson felt that he could not hold the timing to the one-year stated in the Town bylaw, but with respect to discontinuation of use, it was not clear to him that the board can make the same comparison, and did not think that current State law answers the question for them.  Mr. Femia read the definition of discontinuation, which was to abandon property or the use of property, and the definition of abandonment was to cease trying to continue; he asserted that Eddie did not stop trying to continue and this was a difficult decision.  Mr. Olson responded, that if an owner had the right to pre-existing nonconforming use at one time, it would not be unreasonable for it to take greater than two years for the whole process of trying to re-access his property to continue the use, and asked if the board should hold it against Eddie that it took longer?  He acknowledged that there were other things that he could have done, but did not know if the law requires finding alternatives.

Next, Mr. Femia attempted to make a motion to approve the Administrative Appeal; Mr. Orciani seconded.  Mr. Rajeshkumar noted that a supermajority “yes” vote was required to approve.  A discussion then took place between the board members as to whether or not a supermajority (4) was needed.  Mr. Olson opined that the board needed a supermajority to overturn the Building Inspector’s decision.  Mr. Benson opined that the board departed from Mr. Tignor’s reasoning and moved beyond his decision, so they were not affirming or overturning Mr. Tignor’s decision.  Mr. Olson stated that the ZBA has “de novo” appellate authority, so they can directly overturn the Building Inspector’s reasoning or put it to one side and from the beginning determine the analysis what the Building Inspector would have to do himself.  Mr. Benson agreed that the ZBA had that authority and has done so in the past, but he was not sure if the board needed a supermajority or just a 3 to 2 vote if they were not voting on Mr. Tignor’s rationale but on their own analysis.  Mr. Olson then read some of Mr. Tignor’s letter of 7/15/20 to show his logic; he opined that, based on case law, his view was transferring of ownership shouldn’t terminate the grandfathering of the nonconforming use, but understood Mr. Benson’s point.  Mr. Olson added, however, that it is not required for all board members to agree to the reasoning when voting.  So, Mr. Tignor reasoned that there was the grandfathering issue concerning change in ownership, and no record of permits applied for within a two-year period for sand and gravel use such as from Earth Removal Board, but Mr. Falwell asserted that they did not need to have permits for pre-existing nonconforming use.  Mr. Femia asked why Eddie did not ask for a variance at the beginning of all this?  Mr. Olson responded that Mr. Tignor said that Eddie was not in compliance with zoning, but the petitioner did not think he had to seek a variance, and a variance is more difficult to obtain.  Mr. Benson still had a concern, that the board members did not all need to agree, but there must be some agreement on the issue voted on.  He suggested that they could return it to the Building Inspector, then he would have to decide on the continuing use or the effort at doing it.  Mr. Benson noted that even Mr. Tignor said that his analysis is different today than it was.  Mr. Rajeshkumar said that his understanding was that the Building Inspector at that time did not have certain information.  He and Mr. Benson discussed if the board was voting on Mr. Tignor’s reasons or what they think should have been the reasons; Mr. Benson opined that if they were voting on his reasons, his analysis would be different.  Mr. Femia suggested that the board could dismiss the appeal without prejudice and have the petitioner apply for a variance.  Mr. Benson thought that Mr. Tignor should have made the decision regarding abandonment and that his analysis should have been what the board had, then issue his ruling, but noted that the board has discussed this to a great degree; he did not think it was a good option to put this back on the Building Inspector, as he suggested before.  Mr. Benson opined that if Mr. Tignor agreed with Eddie now, Baldarelli Brothers could appeal and the board would need a supermajority.  Mr. Olson responded, that one option was to ask the Building Inspector for a second decision.  But, he asked if they want to force both parties to go through all of this again, opining that they would likely come back again with the same issues to decide?  Mr. Olson said that he would rather decide this evening, so that both sides would have a decision and can assess their options.  Mr. Benson said that he would consider asking Mr. Falwell if they would go back to the Building Inspector.  Mr. Olson, opining that this was reasonable, asked Mr. Falwell, Mr. Farnsworth, and Mr. Muello if the board could reopen the public hearing?  They had no issue with it.  Mr. Femia then made a motion to reopen the public hearing.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:


Mr. Rajeshkumar – “yes”

Mr. Orciani – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the public hearing was reopened.


Mr. Olson then asked Mr. Falwell if he would prefer to remand back to the Building Inspector for a fresh decision, or that the board should decide this evening?  Mr. Falwell responded that he thought Mr. Tignor already indicated how he would rule, and he opined that they would just end up back before the board again.  Mr. Falwell opined that it should be clear that the Building Inspector’s decision was faulty, and Mr. Falwell also did not want to start all over again.  He opined that Mr. Tignor’s decision should be overturned, and that the board had the ability on a non-supermajority basis to make a decision, and also thought that there would not be any new evidence.  Mr. Benson opined that, if the board votes, they can’t overturn the Building Inspector’s decision on a supermajority but could use a 3 to 2 vote for something different; he opined that they all need to be together on this.  Mr. Rajeshkumar responded that it is an appeal of the Building Inspector’s decision, so he opined that they need a supermajority and added that this is why he brought it up before.  (At Mr. Femia’s request, the Building Inspector’s letter was put up again on the screen).   Discussion took place between the board, Mr. Falwell and Mr. Muello as to correctness of Mr. Tignor’s statements, but the board decided that they had, after discussion of this petition at three meetings, all the information that they needed.  With no further comment, Mr. Femia made a motion to re-close the public hearing.  Mr. Rajeshkumar seconded.  Mr. Olson took a roll call vote:

Mr. Rajeshkumar – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Orciani – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the motion was approved to re-close the public hearing.


Mr. Olson explained that the reason this situation was before the board was that the Building Inspector made a determination.  He did not allow the pre-existing nonconforming use, and the petitioner filed an appeal because he wanted a permit to re-start this use; Mr. Olson suggested that the board keep that in mind when they vote.  He noted that there were different reasonings in the Building Inspector’s decision and said that there was potential for remanding it for further consideration by the Building Inspector.  Mr. Olson suggested that out of respect to both parties that the board make a decision now to approve the administrative appeal and allow the pre-existing nonconforming use.  Mr. Olson then clarified what a “yes” vote and a “no” vote would mean.  Mr. Rajeshkumar then made a motion to approve the Administrative Appeal by Wallace Baldarelli, Jr. of the decision of the Building Inspector, denying a request to resume pre-existing, nonconforming use of the property at 301 Sterling Street, such a use being sand, gravel, rock crushing and material handling, as in violation of Section 1.4A of the West Boylston Zoning Bylaws.  Mr. Femia seconded.  Mr. Olson, stating that approval of the appeal would indicate a “yes” vote, took a roll call vote:

Mr. Rajeshkumar – “yes”


Mr. Orciani – “yes”


Mr. Femia – “yes”


Mr. Benson – “no”


Mr. Olson – “yes”


The vote was 4 “yes”, 1 “no” and 0 “abstain”, therefore the appeal was approved.

Mr. Olson then thanked all the participants and opined that there was good presentation on both sides.  Mr. Femia noted that the next ZBA meeting would be 2/18/2021.

With no further comments or items to discuss, Mr. Femia made a motion to adjourn the meeting at 9:29 p.m.  Mr. Orciani seconded.  A roll call vote was taken:


Mr. Rajeshkumar – “yes”


Mr. Femia – “yes”


Mr. Benson – “yes”


Mr. Orciani – “yes”


Mr. Olson – “yes”

The vote was 5 “yes”, 0 “no” and 0 “abstain, therefore the meeting was adjourned at 9:29 p.m.



Submitted by: _____________________________________


Date submitted: ____________________________________



Approved by: ______________________________________
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